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MAG LL, Circuit Judge.

Shaun Thomas appeal s his conviction of possession with intent
to distribute nore than five grans of cocai ne base, in violation of
21 U.S.C. 8 841(a)(1) (1994), and of using and carrying a firearm
during and in relation to a felony drug trafficking crine, in
violation of 18 U S C 8§ 924(c) (1994). Because there was
insufficient evidence to establish that Thomas violated 18 U. S. C
8§ 924(c), we vacate his conviction on that count and remand for
resentencing. Wth respect to Thomas's ot her chal | enges, we affirm
the district court.’

'The Honorable M chael J. Melloy, Chief Judge, United States
District Court for the Northern District of |owa.



On March 25, 1994, the Waterloo, lowa, Police Departnent
received informati on froma notel enpl oyee that several people from
Chi cago had checked into the Rodeway Inn in the early hours of the
nor ni ng. According to the notel enployee, the guests had nmade
numerous telephone calls early in the day and appeared to be
conducting drug transactions fromtheir roomand their autonobil e,
a white O dsnobile Delta 88. The roomwas regi stered to Charmne
Powel I s and the autonobile to Shaun R Thonas. Based on this
information, the police ran a check on Powells and Thonmas and
di scovered that both had suspended Illinois driver's |licenses.

At a police departnent neeting before the 3-11 p.m shift,
officers were directed to "attenpt to | ocate” the white O dsnobile
Delta 88. Suppression Tr. at 5-7. The officers were informed that
t he occupants of this vehicle were suspected of trafficking drugs
at the Rodeway Inn and that their |icenses had been suspended by
the State of Illinois.

At approximately 8:30 p.m, Oficer Frank Krogh observed
Thomas' s aut onobi | e parked out si de t he West Coast Connection, a bar
on the north end of Waterloo that had been the site of frequent
drug deal s. I Trial Tr. at 267. It was described by police
officers as the hot spot for crack cocaine dealing in Waterl oo in
March 1994. Suppression Tr. at 6, 59.

Krogh set up surveillance on the white Odsnobile from a

di st ance. During this time, he observed Thomas goi ng back and
forth between the autonobile and the bar. Shortly after 9 p.m,
Thomas and Steve Marshall left the West Coast Connection, entered

Thomas's Delta 88, and drove away with Thomas behi nd the steering
wheel . Krogh foll owed.



Wiile followi ng the defendants, Krogh observed that neither
Thomas nor Marshall was wearing a safety belt, a violation of |owa
I aw. Krogh followed the vehicle for a short distance and then

stopped the defendants in a well-lit area. Krogh approached the
driver's side of the vehicle and asked Thomas for his driver's
i cense. Thomas produced an Arkansas driver's |icense. The

passenger identified hinmself as Steven D xon.

Krogh t ook Thomas's Arkansas driver's license and called the
di spatcher to run a check on the defendant's driving status in
II'linois and Arkansas. By this tinme, Oficer Mark Meyer had
arrived at the scene. Krogh asked Thomas whet her he had any guns,
drugs, or things of that nature in the autonobile. Thonas said
that he did not.

Krogh then asked Thomas if he could search the autonobile
Thomas responded in the affirmative by stating either that he did
not mnd or that he did not care. | Trial Tr. at 276; Suppression
Tr. at 45-46. Thonas was told to get out of the car, and Krogh did
a pat-down search of the defendant for weapons. A search of the
aut onobi | e reveal ed a white napkin between the front seats. |nside
the white napkin, Krogh found 0.29 granms of crack cocaine. A
further search of Thonas's person reveal ed addi ti onal crack cocai ne

conceal ed under his baseball cap. Police arrested Thonmas and
Mar shal |
After placing Thomas and Mrshall in custody, officers

obt ai ned a search warrant for the Rodeway Inn notel room The room
search uncovered 39.65 grans of crack cocai ne hidden between the
mattress and the box spring of one of the two beds in the room
There were two packages of cocaine--one containing |oose crack
cocaine and the other containing nunerous, individually packaged
pi eces of crack cocai ne. The police found a |oaded 9mm semi -
automati ¢ handgun concealed under a pillow. The room also
cont ai ned pl asti c bags used to package crack cocai ne and a pi ece of
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| uggage cont ai ni ng Thonmas' s cl ot hi ng.

Fol l owi ng the execution of the search warrant at the Rodeway
Inn, officers returned to the police station and i ntervi ewed Thomas
and Marshall after advising them of their Mranda rights. Bot h
i ndi vi dual s deni ed any know edge of crack cocaine at the hote
room |ndeed, both denied staying at the hotel room even though
their clothing had been found scattered about the room

During the interview, Thonas admitted com ng to Waterl oo with
a third person naned Char mane Powel | s, whom he knew by t he ni cknane
of "Shoe." Marshall likewise confirned that he had cone to
Waterl oo with the defendant and PowelIs. However, Marshall stated
that he and Powel I s had stayed at a house | ocated on the west side
of Waterl oo the previ ous eveni ng, while the defendant had stayed at
the notel. Later, on the norning of March 26, 1995, Marshall was
taken from the jail to identify the house at 1116 Wst Fifth
Street, Waterl oo, lowa, as the house where he and Charmane Powel | s
had spent the previous evening.

Based on i nfornmation provided by Marshall and i nformation | aw
enforcement officials had received from other sources, officers
applied for a search warrant for the residence of Keisha Mrris,
1116 West Fifth Street in Wterl oo. Pursuant to a warrant,
of ficers searched the residence and |located a |large quantity of
crack cocaine in three separate locations in the house along with
a large quantity of noney, plastic bags used to package crack
cocai ne, and other drug paraphernalia.?

On June 24, 1994, Thomas, Marshall, and Powel|ls were indicted
on one count of possession with intent to distribute fifty grans or

Powel |'s testified at trial that Thomas had |eft the package
of crack cocaine found in the upstairs, southeast bedroom The
cocai ne base wei ghed 4.52 grans.

-4-



nor e of cocai ne base. Three nonths | ater, a superseding indi ctnent
was filed against the three defendants, substituting a charge for
possession with intent to distribute five grans or nore of cocaine
base, in violation of 18 U S.C. § 841(b)(1)(B)(iii), and for using
and carrying a firearm during and in relation to a felony drug
trafficking offense, in violation of 18 U S.C. 8 924(c). Thomas
filed a notion to suppress the evidence seized as a result of the
traffic stop made by Krogh, which the court deni ed.

Powel | s subsequently entered into a plea agreenent with the
governnent and testified against Thomas at trial. Powel | s
testified that he observed Thomas with a snall package which
cont ai ned crack cocai ne. Thonas pl aced this package i n the bedroom
in the upstairs of the Mrris residence. Police seized this
package during the execution of the warrant at the Morris
resi dence.

Powel | s al so testified that he had observed Thomas coni ng out
of the Rodeway Inn carrying a brown paper bag. Powells testified
that the brown paper bag which the def endant was carryi ng was very
simlar to the one which was governnent's exhibit 13. Governnent
exhibit 13 was the brown paper bag which contained the [|arge
guantity of controlled substances found at the notel room

Thomas al so testified at trial. The defendant admitted that
he stayed in Room 207 at the Rodeway | nn and sl ept in the bed where
t he drugs and gun were found. Thomas acknow edged t hat he had gone
to the West Coast Connection with Marshall and that he had been
stopped while driving his car after leaving the Wst Coast
Connecti on. Thomas contended that he had purchased the crack
cocaine found in his hat at the West Coast Connection. He admtted
that he lied to the officers when he denied that he had ever been
in the notel room Thomas admitted that his |uggage and cl ot hing
were in the notel room although he denied any know edge of the
drugs, firearm or drug paraphernalia |located in the room or the
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crack found between the car seats.

On cross-exam nation, the prosecutor tried to establish that
Thomas had given trial testinony i nconsistent with testinony he had
given at prior hearings held in the case, including a suppression
heari ng. At the beginning of cross-exam nation, the prosecutor
asked t he defendant whether he had ever lied under oath in a court
proceedi ng and Thomas answered "no." Il Trial Tr. at 598. The
prosecutor then inquired as to whet her the defendant had been under
oath when he "previously testified in August of 1994" and whet her
he had been honest at that tine. Il Trial Tr. at 600. The
def endant responded that "yes" he had been under oath and that, as
far as he knew, he had been honest on that occasion. Later, the
prosecution questi oned Thomas about several inconsistent statenents
he had nade, including statenments previously made under oath. In
the course of trying to pin down the defendant on testinony which
appeared i nconsistent to previous testinmony, the prosecutor asked
the foll ow ng question:

And do you recal |l testifying at the suppression hearing--
excuse ne--at the previous hearing in this nmatter
concerning how |l ong you had been at that hotel or what
you had been at that hotel for?

Il Trial Tr. at 608. After cross-exam nation continued for several
nore mnutes, the court adjourned trial for the day. At the tine
court was recessed, defendant's counsel noved for a mstrial based
upon the prosecutor's withdrawn nention of the word "suppression”
in reference to a prior hearing while cross-examning the
defendant. The court denied the notion for mstrial, but agreed to
give a curative instruction.

Thomas was subsequently convicted. He noved for a newtrial,
whi ch the district court denied. At sentencing, the district court
found that Thomas had obstructed justice through perjurious
testinmony and applied a two | evel sentence increase. The court
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sentenced Thonmas to 151 nonths in prison for the drug offense, and
an additional 60 nonths in prison for the 8§ 924(c) firearm
convi cti on.

Thomas now appeal s, arguing that the district court commtted
four reversible errors. First, Thomas clains that the district
court erred in refusing to exclude evidence stemming from the
police stop of Thomas's vehicle. Second, Thomas argues that the
government, in making i nproper and prejudicial references at trial
to Thomas's testinony at the suppression hearing, deprived him of
a fair trial. Third, inlight of Bailey v. United States, 116 S.
Ct. 501 (1995), the district court erred in failing to grant
Thomas's nmotion for judgment of acquittal in light of the
insufficient evidence supporting the 8 924(c) firearnms count.
Fourth, the district court erred in applying a two | evel sentence
increase for obstruction of justice based on Thomas's trial
testinmony. After careful review of these clains, we affirmthe
district court except with respect to Thomas's § 924(c) convi cti on,
whi ch we vacate and remand for resentencing.

Thomas argues that the evidence stemming fromthe autonobile
search shoul d have been excluded. He predicates this argunent on
two assertions. According to Thomas, the district court erred in
finding (1) that the police made a valid traffic stop, and (2) that
Thomas gave vol untary and knowi ng consent to the subsequent search
of his autonobile. W review the district court's |egal
concl usi ons de novo and its factual findings for clear error. See
United States v. Johnson, 64 F.3d 1120, 1124 (8th G r. 1995), cert.
denied, 116 S. C. 971 (1996).

A

As a general matter, police may stop an aut onobil e where there
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i s probabl e cause to believe that a traffic violation has occurred.
See Wiren v. United States, 116 S. C. 1769, 1772 (1996); United
States v. Cummins, 920 F.2d 498, 500-01 (8th G r. 1990), cert.
denied, 502 U S 962 (1991). Probabl e cause exists where an
of ficer objectively has a reasonable basis for believing that the
driver has breached a traffic law. See Cumm ns, 920 F.2d at 501.
Under this objective test, so long as police have probabl e cause to

believe that a traffic violation has occurred, the stop is valid
even if the police would have ignored the traffic violation but for
their suspicion that greater crines are afoot.

The district court found that Krogh stopped Thomas's
aut onobi | e because he observed that the driver and front seat
passenger were not wearing their seat belts and because he had
reason to believe that the driver did not have a valid driver's
I icense. Thomas chal | enges these findings, arguing that the police
had no valid reason for making the traffic stop.

Pol i ce st opped Thomas' s aut onobi | e around 9: 00 i n t he eveni ng.
According to Thomas, Krogh could not have observed whet her Thomas
was wearing his seat belt because it was dark outside and Krogh was
sone distance away. Under these conditions, Thomas contends, it
was inpossible for Krogh to nmke such a deterni nation. W
di sagr ee.

At the suppression hearing, neither Thomas nor Marshall
claimed that they were wearing their seat belts. In fact, the
police testinony was not challenged in any fashion. W are not
willing toreverse the district court's eval uation of the evidence
on the thin observation that in March at 9 p.m the sun had set in
Wat erl oo, | owa. Interior lights of Thomas's autonobile, street
lights, and headlights of other autonobiles could have allowed
Krogh to observe whet her Thomas had his seat belt fastened or not.
We do not believe the district court's fact-finding to be clearly
erroneous.
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Thomas al so argues that the district court erred when it found
that he had given valid consent for the police to search his
aut onobile and his person. Even w thout probable cause or a
warrant, police nmay search an area if they obtain voluntary consent
from sonmeone possessing adequate authority over the area. See
United States v. Chaidez, 906 F.2d 377, 380 (8th Gr. 1990). A
driver of an autonobile has sufficient authority to give consent
for its search. See United States v. Eldridge, 984 F.2d 943, 948
(8th Gr. 1993).

Thomas nmakes two challenges to the district court's
suppression hearing determnation that he gave the police his
consent to search. First, he argues that the police never sought
hi s consent to conduct the searches. Second, accepting that Thonas
was asked and i ndi cated consent, this consent was not voluntary and
therefore i nadequate to validate the search. W do not find either
of these argunents persuasive.

At the suppression hearing, Krogh and Meyer testified that
t hey asked for and received Thomas's consent before they searched
t he autonobile. Suppression Tr. at 17. Thonas offered a different
account of the events, stating that the police conducted the pat-
down search and the autonobile search w thout asking his consent.
On appeal, Thomas asserts that the district court shoul d have found
his version of the searches nore credi ble, pointing to an apparent
di screpancy between the police testinony at the initial detention
hearing and the police testinony at the suppression hearing.

Meyer stated at the initial detention hearing that he heard
Krogh ask Thomas for permission to search, whereas at the
suppressi on hearing Meyer stated that he requested that Krogh ask
Thomas for consent. W are not convinced that the police testinony
at the two hearings is at odds or, if such a discrepancy does
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exist, that it warrants overturning the district court's firsthand
assessnent of the evidence. It is uniquely the role of the
district court to judge the credibility of witnesses. See United
States v. Hankins, 931 F.2d 1256, 1258-59 (8th GCir.), cert. deni ed,
502 U.S. 886 (1991).

Thomas al so chal | enges the vol untariness of any consent that
he m ght have given for the police search. Consent is voluntary if
it is "the product of an essentially free and unconstrai ned choice
by its maker," Schneckloth v. Bustanonte, 412 U. S. 218, 225 (1973),
and not the result of "duress or coercion, express or inplied."

Id. at 227. To determ ne whet her consent was voluntary, we | ook at
the totality of the circunmstances surrounding a particul ar case,
consi dering both the characteristics of the accused and the details
of the police questioning. 1d. at 226. W will ""affirmthe trial
court's decision unless it is not supported by substantia
evi dence, it evolves froman erroneous conception of the applicable
law, or we are left with the firm conviction that a m stake has
been nade after having considered the entire record."'" Uni t ed
States v. Ware, 890 F.2d 1008, 1011 (8th Cir. 1989) (quoting United
States v. Wallraff, 705 F.2d 980, 987 (8th G r. 1983)).

Thomas asserts that the coercive circunstances of the traffic
stop, with an intimdating show of force by the police and the
sei zure of Thomas's person, tainted any consent offered by Thonas.
As Thomas succinctly stated his position, he "was a young nan in a
strange town surrounded by nunerous police officers at night."
Appellant's Br. at 11. The age of the consent giver, the
intimdating actions of police, the tinme of day, and the consent
giver's famliarity with the area are proper considerations under
the totality of the circunstances eval uati on of whether consent is
voluntary. In this instance, however, they are not sufficient to
establish that Thomas acted against his will when he told police
t hey coul d search his autonobile.
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The district court's conclusion is supported by substanti al
evi dence. The court heard Thomas testify and found himto be old
enough and intel ligent enough to understand the situation he was in
and the consequences of allowing the search. Thomas had been
stopped in a well-lit area and had been detained only briefly
bef ore Krogh asked permission to search the autonobile. At the
suppressi on hearing, Thomas di scounted the intimdating effect of
the police, stating that he was "sort of surprised"” by the nunber
of police around him Suppression Tr. at 113. He also
characterized the exchange between the police and hinself as
cordial. In these circunstances, the district court properly found
Thomas' s consent to be voluntary.

Wil e cross-exanm ning Thomas, the prosecutor nentioned that
Thomas had testified at an earlier suppression hearing.
| medi ately upon speaking the words "suppression hearing," the
prosecutor corrected hinself and recharacterized the suppression
hearing as "the previous hearing.” Il Trial Tr. at 608. Thonas
nmoved for a mstrial, arguing that it was inproper and highly
prejudicial for the prosecutor to convey to the jury that Thonas
had sought to exclude evidence. The court denied the notion, but
gave the jury a curative instruction inmediately prior to closing
arguments. ® Thonmas argues it was both inproper and highly
prejudicial for the prosecution to convey to the jury that Thonas
had sought to excl ude evidence and that the district court erred in
denying his notion for mistrial.

®The district court instructed the jury that "during the
cross-exam nation of M. Thomas, you heard reference to earlier
testinmony by M. Thonmas. You need not and should not concern
your sel f about the proceedi ngs or the nature of that prior hearing.
Specifically, you are advised that no evidence, statenents, or
testi nony has been suppressed in any way in this case.”™ Il Trial
Tr. at 745.
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An instance of trial error constitutes reversible error when
the prosecutor's actions are, in fact, inproper and have
prejudicially affected the defendant's substantial rights so as to
deprive the defendant of a fair trial. See United States v.
Emmert, 9 F.3d 699, 701 (8th Gr. 1993), cert. denied, 115 S. C
101 (1994). The decision to deny a notion for a mstrial falls
within the discretion of the district court and will be reversed
only if that discretion is abused. See United States v. Wld, 979
F.2d 632, 635 (8th Gr. 1992).

W agree that the prosecutor's nention of the suppression
heari ng was inproper. The defendant has a Fourth Anendnent ri ght
to be free of wunreasonable searches and seizures which is
di m ni shed when the prosecution nentions before the jury that the
def endant attenpted to exercise that right by excluding evidence.
Thomas, however, was not denied a fair trial as a consequence of
this trial error and, therefore, we conclude that the district
court was not in error.

In eval uating whether a trial error resulted in prejudice to
the defendant, we consider the cunulative effect of such
m sconduct, the strength of the properly admtted evidence of the
defendant's guilt, and the curative actions taken by the district
court. See Emmert, 9 F.3d at 701. Consi dering the quantum of
evi dence presented by the prosecution, the brief, inadvertent, and

qui ckly corrected error by the prosecution is insignificant. In
addition, the district court issued a corrective instructionto the
jury, assuring them that all the evidence was before them In

conbi nation, these factors elimnated the risk that Thomas was
prejudiced. Cf. United States v. Farner, 73 F.3d 836, 844 (8th
Cr.) (where prosecution nmerely asks an inproper question, which
was i mmedi ately stricken, there was no substantial effect on the
out cone of the case), cert. denied, 116 S. C. 2570 (1996); United
States v. Turk, 21 F.3d 309, 312-13 (8th GCr. 1994) (where
prosecution witness testified in contravention of the district
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court's notion in limne, jury was adnonished that they were to
di sregard such testinony and that such adnoni shnent cured any harm
caused by the inproper testinony).

| V.

Police, in the course of searching the notel room discovered
a | oaded 9mm sem -automati c handgun under a pillow on the bed
Thomas was charged with violating 18 U S C. 8§ 924(c), which
i ncreases the defendant's sentence for using a firearm during a
drug offense.” Followi ng the conpletion of the governnent's case
and again at the close of evidence, Thomas noved for judgnent of
acquittal on the firearns charge. The district court denied the
notion and submitted the charge to the jury, which convicted
Thonas.

Subsequent to the district court's decision, the Suprene Court
issued its opinion in Bailey v. United States, 116 S. C. 501
(1995). In Bailey, the Suprene Court held that 8§ 924(c)(1)
"requires evidence sufficient to show an active enpl oynent of the
firearmby the defendant, a use that nmakes the firearman operative
factor in relation to the predicate offense.” Bailey, 116 S. O
at 505 (enphasis added). Active wuse includes brandishing,
di splaying, bartering, striking with, as well as firing or
attenpting to fire a firearm Id. at 508. Significantly, the
Court expressly precluded the nere storage of a weapon near drugs

or drug proceeds fromthe scope of active use. Indeed, active use
does not necessarily enconpass a gun which is hidden where it could
be grabbed and used if necessary. 1d.

‘18 U.S.C. § 924(c) (1) states that "[w hoever, during and in
relation to any crinme of violence or drug trafflcklng crine .
for which he nmay be prosecuted in a court of the United States
uses or carries a firearm shall, in addition to the punlshnent
provi ded for such crinme of vi ol ence or drug trafflcklng crinme, be
sentenced to inprisonnent for five years
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On appeal, Thomas argues that there was insufficient evidence
to prove that he actively enployed the 9mm gun found in the notel
room W agree. Inlight of Bailey, the facts of this case do not
al l ow Thomas to be convicted under § 924(c)(1). At the tine of his
arrest, the firearmwas well outside of Thomas's control. In no
way can it be said that a firearm conceal ed under a pillow in an
unoccupi ed notel room constitutes active enpl oynent.

The government asks that we renmand for resentencing. The
governnment draws our attention to the fact that once Thonas's
8§ 924(c) conviction is reversed, a two | evel upward adj ustnment may
be appropriate under § 2D1.1(b)(1) of the sentencing guidelines.
Under 8 2D1.1(b)(1), it is a specific offense characteristic if "a
dangerous weapon (including a firearm) was possessed” by the
def endant and warrants a two | evel sentence increase.

The district court did not consider this sentencing provision
because, at the tinme he was sentenced, Thomas was ineligible for a
§ 2D1.1(b)(1) sentence increase. The sentencing guidelines
prohi bits double counting and therefore, because of Thomas's
conviction on the 8 924(c) firearmcharge, the district court was
precluded from applying a 8§ 2D1.1(b)(1) increase. See U S. S G
§ 2K2.4, coment. (n.2). In light of our decision to vacate
Thomas' s 8 924(c) conviction, however, this double counting concern
iselimnated and it is appropriate to remand to the district court
to allowit to resentence Thomas. See United States v. Roulette,
75 F.3d 418, 426 (8th Cir. 1996) ("The prohibition agai nst applying
the two | evel enhancenent is no |onger applicable, because the
firearmsentence on Count 4 has been set aside."); see also United
States v. Cenents, 86 F.3d 599, 600-01 (6th Cir. 1996) (vacating
8§ 924(c) conviction and remandi ng for consideration of a two | evel
increase under U S.S.G 8§ 2D1.1(b)(1)); United States v. Lang, 81
F.3d 955, 963 (10th Cir. 1996) (sanme); United States v. Fennell, 77
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F.3d 510, 510-11 (D.C. 1996) (per curiam (sane).’

W therefore reverse Thomas's 8§ 924(c) conviction, vacate his
sentence, and renmand the case to the district court, which should
consi der whet her a sentence enhancenent under US. S G
§ 2D1.1(b)(1) is warranted.

V.

Finally, Thomas argues that the district court erred by
refusing to grant a three | evel sentence reduction for acceptance
of responsibility under U S.S.G § 3El.1, and by assessing a two
| evel sentence increase for obstruction of justice under U S. S G
§ 3Cl.1. These sentencing decisions rest entirely on the factual
determ nations of the district court, which we review for clear
error. See United States v. Evans, 51 F.3d 764, 766 (8th Cr.
1995); United States v. Oakie, 12 F.3d 1436, 1444 (8th Cr. 1993).

Under the sentencing guidelines, a three level reduction in

the sentence level is warranted when "the defendant «clearly
denonstrates a recognition and affirnmative acceptance of personal
responsibility for his crimnal conduct.” US. S.G 8§ 3El.1(a).

The burden rests with the defendant to establish that he accepted
responsibility. See United States v. Mirales, 923 F. 2d 621, 628-29
(8th Cr. 1991). Thomas did not present evidence that suggests
that he is entitled to this reduction.

The sentencing guidelines set out a |ist of considerations
useful in determining whether the defendant has accepted

We note that Bailey does not inpact the application of
§ 2D1.1(b)(1). Under 8§ 2D1.1(b)(1), a sentence enhancement is
required if a dangerous weapon was "possessed." The Suprene
Court's analysis in Bailey focuses on the word "use" found in
8§ 924(c) and determi ned that "use" nust be "active enploynment.”
See United States v. Betz, 82 F.3d 205, 210 n. 3 (8th Cr. 1996).
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responsibility. See U S S.G § 3E1.1, coment. (n.1). This list
includes truthfully adm tting the conduct conprising the offense of
conviction, voluntarily termnating or withdrawing from crim nal
conduct, voluntarily surrendering to authorities pronptly after
commi ssi on of the of fense, and voluntarily assisting authorities in
recovering the fruits and instrunentalities of the offense. 1d.
Thomas presents no evidence that he has satisfied any of these
factors. The police apprehended Thomas in a traffic stop and
di scovered the firearmand crack cocaine in the notel roomw t hout
Thomas' s assi stance. |In fact, except for the crack cocai ne police
found hidden in his hat, Thomas conti nued to deny any connection to
the drugs. Based on this evidence, the district court reasonably
refused to find that Thomas had accepted responsibility for his
crimnal behavior.

The district court found that Thomas had, in fact, obstructed
justice by testifying falsely under oath, and the court applied a
two | evel sentence enhancenent under U S.S.G § 3CIL. 1. Secti on
3Cl1.1 states that the offense level may be adjusted upward for
obstruction of justice if "the defendant willfully obstructed or
i npeded, or attenpted to obstruct or inpede, the adm nistration of
justice during the investigation, prosecution, or sentencing of the
i nstant offense.” It is well accepted that perjury at trial
amounts to obstruction of justice within the neaning of § 3Cl. 1.
See U.S.S.G 8§ 3Cl.1, coment. (n.3(b)); United States v. Pena, 67
F.3d 153, 157 (8th CGr. 1995); United States v. Dyer, 910 F.2d 530,
533 (8th Cir.), cert. denied, 498 U S. 907 (1990).

A witness commits perjury if he "'gives false testinony
concerning a material matter with the wilful intent to provide
fal se testinony, rather than as a result of confusion, m stake, or

faulty nenory.'" United States v. Berndt, 86 F.3d 803, 810 (8th
Cr. 1996) (quoting United States v. Dunnigan, 507 U S. 87, 94
(1993)). The district court nust review the evidence and make

i ndependent finding, by a preponderance of the evidence, of perjury
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in order to inpose a sentence enhancenent for obstruction of
justice. See Berndt, 86 F.3d at 810; United States v. Darden, 70
F.3d 1507, 1548 (8th Cir.), cert. denied, 116 S. C. 1449 (1996).
We review a district court finding of obstruction of justice for
clear error. See United States v. Big CGrow, 74 F. 3d 163, 166 (8th
Cr. 1995).

At the sentencing hearing, the trial court found that, at a
m ni mum several of Thomas's statenments under oath were "outright
fabrications,” that he "lied about those matters,"” and that "those
[matters] were material to the charges that were before the court.”
Sentencing Tr. at 34. Much of the trial testinony nmade by Thomas
stood in direct contradiction with Powells' account of events.
Pol i ce observations and the evidence found in the notel room
further underm ned Thonas's statenents. G ven this weight of
evi dence against Thomas, the district court was not clearly
erroneous in concluding that Thomas had conmitted perjury and,
t herefore, should receive a sentence increase for obstruction of

justice.®
Vi .

For the reasons stated, we affirmthe district court in all
respects except Thomas's conviction under 18 U S.C. 8§ 924(c). W
vacate his sentence and renmand the case to the district court for
resent enci ng.

W hold that the district court was not clearly erroneous in
making the predicate findings to the sentence enhancenent. On
remand, the district court is free to reevaluate its sentencing
determ nation in |ight of the evidence presented at the rehearing.
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